
Table of Contents

If One’s Inquiry Ends in a Tautology, Then What One Discovers or 
Should Have Discovered Does Not Constitute Inquiry Notice. . Cover - 3 

Conservation Easements . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Cover & 3-4 

Navigating A Trustee’s Post-lien Avoidance Request for 
Monetary Judgment  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4 - 5 

Calendar . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 5

Executive Committe Members . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 6

Real Property Law Section
NEWSLETTER

State Bar of Georgia

Real Property Law Section
NEWSLETTER

State Bar of Georgia

CONSERVATION EASEMENTS

Hal Robinson, LL.M. 
Environmental Law and Energy Policy

Program Director, Georgia-Alabama Land Trust, Inc.

J. Alex Robertson, J.D.
Program Director, Georgia-Alabama Land Trust, Inc.

When questions related to future land use are discussed in the
context of estate planning and land protection the topic of dis-
cussion often turns to “conservation easements.” Conservation
easements in a nutshell are voluntary agreements between a
landowner and a “Conservation Easement Holder” (usually, but
not always, a non-profit organization or a governmental agency)
whereby the landowner transfers certain development rights to
the Conservation Easement Holder, either as a gift or in exchange
for some form of consideration, with the end goal of protecting
some attribute of the property, be it critical wildlife habitat for an
imperiled species, productive farm or forest land, a scenic vista
of a pastoral landscape, or some other resource valued by the
landowner as well as the Conservation Easement Holder. 

By default conservation easements do not grant the general pub-
lic the right to physically access or use the property, meaning the
vast majority of “the bundle of sticks” tied to property owner-
ship remain with the landowner and, in most cases, the rights to
farm, occupy and recreate on the land can be freely transferred

IF ONE’S INQUIRY ENDS IN A 
TAUTOLOGY,1 THEN WHAT ONE 
DISCOVERS OR SHOULD HAVE 

DISCOVERED DOES NOT CONSTITUTE
INQUIRY NOTICE

T. Matthew Mashburn
Aldridge Pite LLP

In our quest to make Inquiry Notice a
“real thing” in the minds of real estate
practitioners, we come to the part of
the process where we write about the
limitations of the concept.  The recent
action of the Georgia Supreme Court
to deny cert in an appeal of the Court
of Appeals’ decision in Denapoli v. Owen, A17A0009 (June 2,
2017) Doyle, C.J. writing for Miller, P.J. and Reese, J. cert
denied December 11, 2017 presents the perfect opportunity to
set out the limits of the doctrine.

In our article “Inquiry Notice” is the Most Dangerous Notice of
All,2 we explained how “Inquiry Notice” denied bona fide pur-
chaser for value status to a purchaser of real property based on
what rights would be revealed by a truthful answer to the ques-
tion “By what right do you claim an interest in this property?”
We further explained that the reason that this type of notice was
the most dangerous of all was because the purchaser was subject
to the rights revealed by a truthful answer to that question
whether the question was posed or not.

In an important clarification of the limits of Inquiry Notice, the
Georgia Court of Appeals recently determined that if an inquiry
would merely yield that which the questioner already knew,
Inquiry Notice would not deny bona fide purchaser for value
status to the purchaser.  Specifically, the Court of Appeals ruled
that if a purchaser had notice of a plat which identified a 20 foot
proposed easement to which the purchaser’s parcel would be the
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1 The difference between a “tautology” and a “pleonasm” is that a tautology defines a word simply by describ-

ing the same word in a second way without adding anything by way of additional understanding or knowl-
edge (i.e., “a canine is a dog”) while a pleonasm uses unnecessary words (i.e., “a baby puppy”).  “All fire
is burning” is a tautology but not a pleonasm. The pleonastic iteration would be “a burning fire.”  First year
law students must scrupulously avoid the tautology “This is a law suit where the plaintiff sued the defen-
dant.”  The ubiquitous “it is what it is” is perhaps the most widespread tautology in common use today (the
most widespread and noxious pleonasm being “positive gains”).  While the modern German equivalent is
the bland and uninspiring “Es ist was es ist,” the modern Austrian equivalent is the colorful “Beschwerden
ans Salzamt!” translated “This decision can only be appealed to the Bureau of Salt.”  For this to make sense,
one must be aware that there is no such thing as the Bureau of Salt (although there is a City of Salt being
Salzburg, Austria the birthplace of the composer Mozart). 

2 Mashburn, “Inquiry Notice” is the Most Dangerous Notice of ALL Real Property Law Section Newsletter,

State Bar of Georgia (Fall, 2015).
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servient tenement, the purchaser was subject to nothing more
and nothing other than an inchoate, proposed twenty foot ease-
ment.  Importantly, the Court’s decision in Denapoli makes it
clear that Inquiry Notice does not require a purchaser to follow
up and determine the ultimate and final resolution of an issue
(i.e. ask the question “What ultimately ended up happening
regarding this notation?”). Rather, Inquiry Notice subjects a
purchaser to the truthful answer only to the question “By what
right do you claim an interest in this property?” (regardless
whether the question is posed).

BACKGROUND ON NOTICE
First, let’s refresh our recollection as to the concept of notice.
The real property concept of notice was created to assist in
determining the results of priority disputes between competing
claimants. Georgia uses a “race-notice” system of priority
whereby the first claimant to record without notice of a prior
claim wins in a priority dispute. The time of recording is easi-
ly established.3 However, notice is much more difficult to
establish. To aid in this determination, there are three types of
notice. The first is the most commonly used “constructive
notice” which puts all-the-world on notice of duly recorded
documents. The second is “actual notice” which holds parties
to knowledge of facts which such party is actually aware.  The
third is “inquiry notice.”4

Inquiry notice can be thought of as something other than that
of which one already has actual notice. This would seem to be
unbreakable logic. If one has actual knowledge of something,
then that person is on actual notice.  Thus, it would seem silly
to say that one would have inquiry notice of that which they
have actual notice, wouldn’t it?  The trial court found that the
purchaser was bound because of inquiry notice of that which
the purchaser already had actual knowledge, to wit – a pro-
posed twenty foot easement.5 The purchaser had actual knowl-
edge of a proposed easement and inquiry would have resulted
in disclosing to the purchaser that there was a proposed ease-
ment.  If a proposed easement is on both sides of the equation,
then nothing new is added by inquiry notice. 

Thus, inquiry notice must always result in something other
than that which a person already has actual knowledge.
Otherwise, it is actual notice.  If inquiry notice results in some
fact which the person is already aware, then that person has
actual notice, not inquiry notice.  

As a rule of thumb, remember that inquiry notice and actual
notice can never yield the same result.  Either you have actual
notice or you don’t.  You’re either on inquiry notice of a fact or
you’re not. You can’t have inquiry notice of that which you
already are aware. Accordingly, if one’s inquiry results in an
answer of which the questioner is already aware, then there are
no additional rights provided by inquiry notice. The inquiry is
at an end.

STANDARD FACTS: O sold  Lot 2 to A and retained title to Lot
3.  The plat to Lot 2 contained a representation of a proposed 20
foot easement. The proposed easement depicted Lot 2 as the
servient tenement and Lot 3 as the dominant tenement.  

NON-STANDARD FACT: After the closing on Lot 2, O clear cut
a 20 foot swath on Lot 2 for a driveway easement for Lot 3.
Everybody sued everybody else.  

STATUS OF THE LITIGATION: After a bench trial, the trial
court granted Lot 3’s claims for declaratory judgment and inter-
locutory and permanent injunctions and denied Lot 2’s claims for
injunctions. Lot 2 appealed claiming that the reference to a pro-
posed easement on a plat is insufficient to create an easement (and
on other grounds that aren’t particularly relevant). 

The Court reversed the trial court on the ground that the reference
to a proposed easement is exactly that and nothing more.

Chief Judge Doyle began the opinion by addressing the trial court’s
conclusion that Lot 2 was on notice of the easement and that Lot 2
should have investigated more thoroughly whether an easement
existed.  In a sentence of undiluted clarity, Chief Judge Doyle
wrote that “without expressly reserving a right to that interest, the
proposal remains an unenforceable hope or suggestion.” Id. at 5
citing Deas v. Hughes, 264 Ga. 9, 11(3) (440 SE2d 458, --)(1994).

The more interesting of the legal propositions presented by the
case is that of an easement by implication.  As we remember from
first year law school, an easement by implication arises in a situa-
tion where a common grantor transfers land and the result of the
transfers is to leave the grantor landlocked.6

Chief Judge Doyle provided undiluted clarity on why Lot 3 did not
obtain an easement by implication.

“[A] way of necessity arises in this State by implication of law
under…O.C.G.A. § 44-9-1 when the common owner sells the
dominant estate first and retains the servient estate.”  Id. at 6-7
quoting Bruno v. Evans, 200 Ga. App. 437 (408 SE2d 458) (1991).
Thus, the implication is one that arises against the common
grantor.  This is what makes the implication equitable.  It would be
quite unfair to imply an easement in favor of the common grantor
because to do so would reward incompetence or stupidity.

By way of a less pejorative explanation, when the common grantor
deeds out the servient estate first, the transferee has no more rights
to give up than what the transferee received.  Conversely, when the
grantor retains the servient estate, the grantor retains additional
“sticks” in the grantor’s “bundle of rights” associated with the
servient estate which may be given away by either the common
grantor or, if necessary, the courts.  The additional rights don’t
come from the transferee of the common grantor of the servient
estate. The additional rights come from the retention by the com-

3 Sometimes it is not. Even though 99% of all cases say that recording is complete when the document is passed to the clerk, 1% of the cases will add important qualifiers such as “the clerk must accept the document for record-

ing” or “recording is not complete even if the clerk accepts the document for recording if the person recording did not supply proper information for the document to be properly indexed.”
4 Actual notice presents zero risk of a surprise loss of priority to a party believing itself to be in a favorable priority position.  Mashburn, Dangerous, p. 1.  Constructive notice is within a manner of limitation or control through

normal and prudent due diligence but cannot be reduced to zero risk.  Id. Inquiry notice presents the highest risk of a surprise loss of priority because it holds a party to the truthful answer to a question not asked.
5 If you are still having trouble, think of it this way, if your response to learning the answer to the question is a nonplussed “Yeah. So what?” it is not inquiry notice.  On the other hand, if your response to learning the answer to

the question is “Oh [bleep]!” (in other words, an interjection), then it is inquiry notice.  
6 One of the differences between an easement by implication and an easement by way of necessity is that an easement by implication requires a common grantor.  

Continued on page 3
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mon grantor of the servient estate. In other words, a retained domi-
nant estate cannot become more dominant by implication but rather
a retained servient estate can become more servient.

Another interesting legal proposition presented by the case is that of
an easement by necessity. “Assuming arguendo, sequence of con-
veyance was not controlling in those instances where easement is
created by implied reservation due to necessity, the result in this
case remains the same.”  Id. at 7 quoting Bruno, at 441(3)(b).  The
rationale for an easement by necessity is based on a completely dif-
ferent equity. The easement by necessity arises from the State’s
interest in property being used to its maximum potential in order to
generate taxes.  However, to impose the State’s will on an innocent
party, the necessity must exist at the time of the severance of the
dominant and servient estates. Id.

Since no necessity existed at the time of the severance of the domi-
nant and the servient estates, no easement by necessity arose. Id. at
7-8.

CONCLUSION
Even though inquiry notice is the most dangerous notice of all
because it is the most likely form of notice to result in a surprise loss
of priority to a property owner, even inquiry notice has its limits.

If a truthful answer to the question “by what right do you claim an
interest in this property?” yields information of which the question-
er is already aware, there is actual notice rather than inquiry notice.

An easement by implication can only arise when the dominant
estate is transferred first and the servient estate is retained by the
common grantor.

An easement by way of necessity can only arise when the necessity
existed at the time of severance of the estates.  

The reason for this difference is that the easement by way of impli-
cation results in the transferor suffering the consequences of the
transferor’s own creation while the easement by way of necessity is
justified by the interest of the State.

does not touch or concern real property…[and/or] there is no privi-
ty of estate or of contract.1 Furthermore, by default “a conservation
easement [under Georgia law] is unlimited in duration unless the
instrument creating it otherwise provides.”2 Accordingly, after plac-
ing a conservation easement on a property, a landowner can rest
easy knowing that her land will stay in its current relatively-unde-
veloped condition for generations to come free of any concerns
related to rules against perpetuity, questions regarding a Holder’s
standing to enforce the terms of the conservation easement, etc.

In some cases various economic incentives may provide additional
motivation for a landowner to place a conservation easement on
their property.  In the case of donated conservation easements there
has been a shift to recognize the value of ecological services to the
general public and the need for private landowners to not fully
internalize the cost of benefiting their communities through land
conservation. 

Federal legislation now permits landowners to seek federal tax
deductions upon the donation of a qualified conservation contribu-
tion, pursuant to section 170(h) of the Internal Revenue Code.
While a landowner contemplating such a charitable gift is encour-
aged to consult with her experienced accountant and/or attorney
during the donation process, the deduction essentially correlates
with the value of the “qualified conservation contribution.” The
value of that charitable gift, which a “qualified appraisal” prepared
by a “qualified appraiser” must support, is effectively the value of
the negotiated rights being given up in a Conservation Easement.

Under the enhanced federal tax incentive passed by Congress in
2015, the donor can deduct up to 50% of her income in any year,
with a fifteen-year carry-forward period to take the deduction.
Qualified farmers can deduct up to 100%. For many this is a signif-
icant incentive to engage in private conservation. Best of all, the
landowner retains property ownership and, as agreed within the
Conservation Easement, continues to engage in agriculture, forestry,
and/or recreation.

From a societal perspective conservation easements can be utilized
to benefit the public in various ways.  Such benefits include pro-
tecting important ecological services and scenic value: salt marsh
provides a buffer against storm surge, freshwater wetlands act as
both a filter enhancing water quality and a flood control mechanism,
floodplains assist the recharge of ground water, and prime soils ded-
icated to agricultural use prevent the need to inefficiently exploit
other less productive soils.  These are things everybody appreciates.
Intuitively, conservation makes sense.

On the societal level, it's also a financially sound investment.  For
example, a community considering its long-term water quality strat-
egy recently learned the loss of a nearby swamp would necessitate
the expenditure of an additional five million dollars on increased
water filtration infrastructure to maintain the status quo.  It's cheap-
er to conserve land and its associated ecological services than it is
to artificially recreate those systems. Yet, conserving land histori-
cally required a private landowner to relinquish certain valuable

to a new owner or passed down to future generations; the
Conservation Easement Holder, however, often does receive certain
development and/or mineral “sticks.”  Typically, conservation ease-
ments permit a limited number of home sites and forestry and/or
agriculture consistent with Best Management Practices.

From a landowner’s perspective, at their core Conservation
Easements provide a unique mechanism for individuals to protect
the land they love, land which has sometimes been in her family for
several generations before she was born and, potentially, which may
be retained by the family after she passes. Under O.C.G.A. 44-10-1,
et. seq., conservation easements are considered valid even if they
“are not appurtenant to an interest in real property . . . the benefit

CONSERVATION EASEMENTS
Continued from page 1

1 See  O.C.G.A. 44-10-5
2 See O.C.G.A. 44-10-3

Continued on page 4
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property rights, while society benefited at little or no cost. Said
another way, one historical difficulty associated with conserving
land was the costs were largely internal to the landowner, while ben-
efits were largely external.

Steps to placing a conservation easement on a property include,
among others, determining the landowner’s intended future use of
the property, preparing of a title report and clear legal description of
the property by the landowner’s attorney, ordering a survey, if need-
ed, to establish a good legal description, ensuring no mineral sever-
ances exists, subordinating any mortgages, documenting the base-
line condition of the property, negotiating and drafting the conserva-
tion easement, ensuring grantor names are consistent with vesting
deeds and title report, and ensuring compliance with state law and,
potentially, section 170 of the Internal Revenue Code.  Prior to clos-
ing the landowner’s attorney should review the easement and base-
line documentation report against each other to ensure consistency
and should also confirm that any reserved rights are consistent with
the conservation values protected under the conservation easement. 

In conclusion, conservation easements, when drafted and executed
in a well—thought out manner, can provide invaluable benefits to
both the landowner placing the easement as well as society in gen-
eral.  If you have further questions about conservation easements
please visit the Land Trust Alliance’s website at www.landtrustal-
liance.org or contact the authors of this article at
arobertson@galandtrust.org and hrobinson@galandtrust.org.   

NAVIGATING A TRUSTEE’S 
POST-LIEN AVOIDANCE REQUEST FOR 

MONETARY JUDGMENT 

Viraj Deshmukh
Thompson, O’Brien, Kemp & Nasuti, P.C.

More often than not the focus of a
Bankruptcy Trustee’s lien avoidance ac-
tion is whether a lien can be avoided
under the Bankruptcy Code’s so-called
“avoidance sections”: 544, 545, 547, 548,
549, 553(b), or 724(a). This focus leads
to the misconception among many real
estate law practitioners that lien avoid-
ance is the end of an avoidance proceeding.1 What many fail to rec-
ognize is that the Bankruptcy Code’s “avoidance sections” only pro-
vide for instances where a lien may be subject to avoidance, but they
do not provide a remedy to the Bankruptcy Estate after the lien is
determined to be subject to avoidance.2 The remedies are in fact con-
tained in two separate code sections: 550 and 551.

In the event a lien is subject to avoidance, a Bankruptcy Trustee may
request that the court order a secured creditor to pay the value of the
lien into the estate instead of ordering the return of the property
interest i.e. avoiding the lien.3 This remedy is provided for in 11
U.S.C. Section 550(a), “to the extent that a transfer is avoided . . . the
trustee may recover, for the benefit of the estate, the property trans-
ferred, or, if the court so orders, the value of such property.” 11
U.S.C. § 550(a) (emphasis added). This can be a tough pill to swal-
low for the secured creditor – after having loaned money to the
debtor, the secured creditor could be forced to pay that money all
over again, but this time to the Bankruptcy Estate.  

From the Bankruptcy Trustee’s perspective the arguments for recov-
ering the value of the property transferred are mostly practical in
nature. Legally, the Bankruptcy Code and case law unambiguously
allow a Bankruptcy Court, “a court of equity, to exercise its discre-
tion based upon all the facts and circumstances and to fashion a rem-
edy that provides a fair and equitable solution for all parties.”
Gordon v. GMAC Mortg. Corp. (In re Patter-son), 2012 WL
1292642 (Bankr. N.D.Ga. April 2, 2012). A Bankruptcy Trustee need
only cite to 11 U.S.C. Section 550(a) and the above referenced lan-
guage to request a monetary judgment. 

Practically, a number of factual circumstances can act in favor of the
Bankruptcy Trustee’s demand. One such example is the existence of
interests in the real property other than that of the debtor and the
secured lender. If a non-debtor spouse owns a one-half undivided
interest in the real property, has continued to make mortgage pay-
ments, and has expressed an interest in retaining the real property,
the Bankruptcy Trustee will have to file a separate proceeding
against the non-debtor spouse before selling the real property. The
Bankruptcy Trustee will argue that avoiding the lien is not a suffi-
cient remedy in such situations because the Bankruptcy Trustee
may not be able to sell the real property to realize any value for the
unsecured creditors depending on the outcome of that separate pro-
ceeding. If anything, the separate proceeding will incur more costs
for the Bankruptcy Estate and delay recovery. The same can be said
if the nature of the property is such that it cannot be sold in a time-
ly or profitable fashion, or if the value of the real property contin-
ues to deteriorate.

In Gordon v. GMAC Mortg. Corp., a Bankruptcy Court in the
Northern District of Georgia held that the Bankruptcy Trustee was
entitled to recover the value of the property transferred in a case
where the real property lost substantial value due to market condi-
tions and deterioration, and the secured creditor resisted the sale of
the real property for an amount less than the amount of the lien. Id.
at 9. The Bankruptcy Appellate Panel for the Eighth Circuit also
awarded the value of the property transferred against a prepetition
lender in a case where a debtor refinanced her prepetition mortgage
postpetition. That Court held that it was appropriate to grant the
value of the property transferred because the prepetition lender no
longer held the mortgage after the refinance, and thus had no way of
returning the mortgage to the Bankruptcy Estate. Seaver v. Mortg.
Elec. Registration Sys. (In re Schwartz), 383 B.R. 119, 128 (B.A.P.
8th Cir. 2008). Also, according to that Court’s rationale, the

1 The trajectory of most lien avoidance actions is partially to blame for this misconception. Lien avoidance actions will often end in a secured lender entering into a monetary settlement with the Bankruptcy Trustee, or with the secured

lender’s acquiescence to the lien avoidance action, which usually results in the Trustee selling the real property for the benefit of the estate.
2 11 U.S.C Section 553(b) is an exception in providing a remedy to the Bankruptcy Estate in instances where a creditor offset a mutual debt owing to the debtor against a claim against the debtor. This remedy is specific to setoffs as

described in 11 U.S.C. Section 553(b), and not within the purview of this article.   
3 Note that 11 U.S.C. Section 550(d) restricts the Bankruptcy Trustee to only one form of satisfaction i.e. a Bankruptcy Trustee cannot request that the Court grant both the property transferred and the value of such property.   

Continued on page 5
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Bankruptcy Estate could not be made whole by mere avoidance of
the prepetition mortgage because the postpetition mortgage contin-
ued to encumber the real property. Id. at 126. 

The secured creditor’s arguments against the court awarding the
value of the property transferred are a bit more involved. One fre-
quently used tactic is to shift the court’s focus to 11 U.S.C. Section
551. Pursuant to 11 U.S.C. Section 551, "[a]ny transfer avoided . . .
is preserved for the benefit of the estate.” 11 U.S.C. § 551. “Upon
avoidance, under § 551 the trustee steps into the shoes of the former
lienholder, with the same rights in the collateralized property that the
original lienholder enjoyed.” Rodriguez v. Drive Fin. Servs. L.P., 609
F.3d 1106, 1110 (10th Cir. 2010). This remedy of preservation pro-
vided under 11 U.S.C. Section 551 is automatic, unlike the remedies
provided under 11 U.S.C. Section 550(a), which require a trustee to
affirmatively take action to recover the property or its value. Agin v.
PNC Mortg. (In re Spodris), 516 B.R. 196, 201 (Bankr. D. Mass.
2014). Most importantly, “the language of § 550 is permissive, giv-
ing the court the discretion over whether to award any recovery
under that section.” Id. (emphasis added); but see In re Willaert, 944
F.2d 463, 464 (8th Cir. 1991) (holding that “although the bankrupt-
cy court has discretion under section 550(a) to remedy a preferential
transfer by ordering either the property or its value returned to the
bankruptcy estate . . . the court does not have discretion to order nei-
ther remedy”).

This tactic of shifting the court’s focus to the preservation remedy
under 11 U.S.C. Section 551 is especially effective in light of the
purpose of 11 U.S.C. Section 550(a). It is undisputed that the pur-
pose of 11 U.S.C. Section 550(a) is to “restore the estate to the finan-
cial condition it would have enjoyed if the transfer had not
occurred.” Tidwell v. Chrysler Credit Corp. (In re Blackburn), 90
B.R. 569, 573 (Bankr. M.D. Ga. 1987); Official Comm. of
Unsecured Creditors v. Citicorp N. America, Inc. (In re TOUSA,
Inc.), 422 B.R. 783 (Bankr. S.D. Fla. 2009); Agin v. PNC Mortg. (In
re Spodris), 516 B.R. 196, 201 (Bankr. D. Mass. 2014). In light of
this purpose, awarding a remedy under 11 U.S.C. Section 550(a) is
only necessary if the preservation of the lien under 11 U.S.C. Section
551 is insufficient to return the bankruptcy estate to its pre-transfer
condition. See Agin v. PNC Mortg. (In re Spodris), 516 B.R. 196,
202 (Bankr. D. Mass. 2014). The Tenth Circuit agreed with its
Bankruptcy Appellate Panel in noting that the remedy of preserva-
tion under 11 U.S.C. Section 551 is “usually sufficient to restore the
estate’s pre-transfer position.” Rodriguez v. Drive Fin. Servs. L.P.,
609 F.3d 1106, 1109 (10th Cir. 2010). 

The purpose of 11 U.S.C. Section 550(a) comports well with the
argument that the language of the statute indicates a preference for
awarding the property transferred, rather than the value of the prop-
erty. Multiple courts have held that the language of the statute indi-
cates “that the default rule is the return of the property itself, where-
as a monetary recovery is a more unusual remedy to be used only in
the court's discretion.” Rodriguez v. Drive Fin. Servs. L.P. (In re
Trout), 609 F.3d 1106, 1113 (10th Cir. 2010); see Kel-ley v. GMAC
(In re Farmer), 209 B.R. 1022, 1025 (Bankr. M.D. Ga. 1997). 11
U.S.C. Section 550(a) states that a trustee can only recover the value
of the property “if the court so orders.” 11 U.S.C. § 550(a). The same
language does not precede the provision allowing a trustee to recov-
er the property transferred. The theory that the Bankruptcy Code
evinces a preference for awarding the property transferred “finds

some support in the language of § 550(a) and the history behind it.
Section 60(b) of the Bankruptcy Act allowed the recovery of value
only when the property had been converted. While this limitation is
gone, § 550(a) lists first the recovery of property and then permits
the recovery of value only upon the order of the court.” In re Classic
Drywall, Inc., 127 B.R. 874, 877 (D. Kan. 1991).

Some courts utilize a three prong test in determining whether to
order turnover of the property rather than the value of the property
transferred. Under the three prong test, a court should consider
“whether the value of the property (1) is contested; (2) is not readi-
ly determinable; or (3) is not diminished by conversion or deprecia-
tion.” Aero-Fastener, Inc. v. Sierracin Corp. (In re Aero-Fastener,
Inc.), 177 B.R. 120, 139 (Bankr. D. Mass. 1994); In re Classic
Drywall, Inc., 127 B.R. 874, 877 (D. Kan. 1991). However, courts in
Georgia have not adopted this test yet. In fact, one court indicated a
reluctance to adopt this test (or similar tests revolving around the
idea of valuation as a metric) by holding that value of the property
should only be an issue “once it has been determined that the value
of the property rather than recovery of the property itself is the prop-
er section 550 remedy.” Kelley v. GMAC (In re Farmer), 209 B.R.
1022, 1026 (Bankr. M.D. Ga. 1997).

In conclusion, it is important for practitioners to understand that
Bankruptcy Courts have the power to order secured creditors pay
money into the Bankruptcy Estate when their liens are subject to
avoidance. This realiza-tion along with an understanding of common
fact patterns that can lead to a Bankruptcy Trustee’s request for a
monetary judgment can be crucial to negotiating a favorable settle-
ment at the outset of the case. 

Viraj Deshmukh is a fourth year associate at Thompson, O’Brien,
Kemp & Nasuti, P.C. He has a J.D. from Georgia State University
College of Law, cum laude, and an LL.M. in Bankruptcy from St.
John’s University School of Law. He would like to thank Matt
Mashburn and David McAllister for their thoughts and input in
drafting this article.”
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Estate Committee
Calloway Title and Escrow

Bret Chaness, Chair of the Litigation Committee
Rubin Lublin, LLC

Lee Cohen
Campbell & Brannon, LLC

Tenise Cook, Chair of the Awards & Membership Committee
Rubin Lubin, LLC

Joe Farrell, Chair of the Pro Bono Committee
O’Kelley & Sorohan, Attorneys at Law, LLC

Hilary Fentress, Chair of the Title Standards Committee
Chicago Title  Insurance Company 

Mike Fowler
Hull Barrett, PC

Stuart Gordan
McCalla Raymer Leibert Pierce, LLC

Amy Huskins
Duane Morris, LLP

Matthew James, Co-Chair of the Newsletter Committee
Voya Investment Management

Andrew Johnson
Arnold & Stafford

David Klein, Chair of the Website/Listserv & Forms Committee
Weissman PC

Jimmy Miller, Co-Chair of the Newsletter Committee
Langdale Vallotton, LLP

Willie Phalen, Co-Chair of the Legislative Committee
Sherman & Phalen, LLC

Chuck Waters, Chair of the Ethics and Professionalism
Committee
Aldridge Pite, LLP

Phil Wilkins, Chair of the Residential Real Estate Committee
Tisinger Vance, P.C.

Serving on the Committee:
If you are interested in serving on the RPLS Executive Committee or
any of its Sub-committees, please contact any member of the
Executive Committee.  

Newsletter Submissions:
Section members are invited to submit articles for consideration and
publication in the Newsletter. If you are interested in doing so please
call or email Matthew James, 770.690.4741, matthew.james@voya.com.

Legend: 
This Newsletter is produced by the Real Property Law Section of the
State Bar of Georgia, and is intended to provide members of the sec-
tion with articles and information of interest to the practice of real
estate law in the State of Georgia.  

RPLS EXECUTIVE COMMITTEE


