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From the Board: Judge Askin Departs and 
Judge Gholson Appointed ADR Division 
Director

After nearly twenty years of service with the 
State Board, Judge Janice Askin has stepped 
down from her position as ADR Division 
Director. Her dedication to the Board over nearly 
two decades has come in almost every position 
possible. Having served as ALJ, mediator, 
lobbyist, Settlement Division Director, Appellate 
Division Director and ADR Division Director, her 
ability and enthusiasm will be missed. Of course, 
“service” has been a tradition with Judge Askin, 
who also served honorably in the United States 
Army for twenty years before retiring only after 
deployment to Kuwait in support of Operation 
Enduring Freedom. Judge Askin leaves us 
having accepted an appointment from Secretary 
of Labor R. Alexander Acosta on May 13, 2019 as 
a permanent Judge/Member of the Employees’ 
Compensation Appeals Board for the District of 
Columbia.

With the vacancy of the ADR Division 
Director position, the Board has announced 
that Judge Liesa Gholson has been appointed 
as new Director effective May 21, 2019. Judge 

Gholson has been with the Board for nineteen 
years, having joined as a mediator and staff 
attorney in January, 2000. She has served as 
Division Director of the Settlements Division and 
the Division Director of Process Improvement 
and Oversight (which included ICMS operation 
and training). Gholson was sworn in as an 
ALJ in 2008 where she has since served in both 
the Trial Division and ADR. Judge Gholson 
attended Georgia Tech and Universidad de 
Salamanca in Salamanca Spain before completing 
her undergraduate and legal studies at the 
University of Georgia.

The State Board/ADR division currently has 
six full time mediators and 2 ALJ’s conducting 
mediations daily in Atlanta and on a rotating 
basis in fourteen additional locations throughout 
Georgia. The Board is also in the process of 
hiring a third ALJ for the Division.

Best wishes and congratulations to Judge 
Askin and Judge Gholson.
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Legislative Summary: 2019 Workers’ 
Compensation Bill (S.B.135)
By Frank R. McKay, Chairman and Chief Appellate Court Judge, SBWC

Georgia continues to be recognized 
as one of the top states in the nation for 
business. This recognition is due, in part, to 
our Workers’ Compensation system, which 
provides equitable protections to both injured 
workers and employers. Without a doubt, 
the pending legislative changes will assist 
in strengthening Georgia’s economy and its 
standing as a business-friendly state while 
preserving the exclusive remedy and grand 
bargain of the Workers’ Compensation Act. 
Likewise, these changes will ensure that injured 
workers continue to receive indemnity benefits 
and medical care that align with both the 
humanitarian spirit and the ultimate purposes of 
the Act.

Last October members of the State Board of 
Workers’ Compensation’s Advisory Council 
met to discuss possible legislation for the 2019 
Legislative Session. Representatives from labor, 
businesses, both insured and self-insured 
employers, and the medical community agreed 
upon three primary areas for legislation in 2019.

First, it was recognized that Georgia has 
the second lowest maximum temporary total 
disability rate in the country and there has not 
been an increase in three years. A goal was 
stated to try and keep the maximum disability 
rate at approximately two-thirds of the state’s 
private sector average weekly wage. SB 135 
was drafted to increase the statutory maximum 
weekly amounts an injured worker may receive 
for temporary total disability (“TTD”), temporary 
partial disability (“TPD”) and permanent partial 
disability (“PPD”) benefits. Pursuant to SB 135’s 
changes to O.C.G.A. § 34-9-261, the statutory 
maximum weekly TTD rate will increase from 
$575.00 to $675.00. Similarly, under O.C.G.A. § 
34-9-262, the statutory maximum weekly TPD 
rate will increase from $383.00 to $450.00 and 
the language in O.C.G.A. § 34-9-265 remains 
unchanged. The new rates will apply for all dates 

of accident and injuries occurring on or after July 
1, 2019.

SB 135 also increases the total amount of 
maximum compensation payable to a surviving 
spouse as the sole dependent of a deceased 
injured worker.  Pursuant to O.C.G.A. § 34-9-
265(d), a surviving spouse who is also the sole 
dependent of a deceased employee is entitled 
to no more than $230,000.00. This amount will 
increase to $270,000.00, effective July 1, 2019 (the 
400-week maximum in O.C.G.A. § 34-9-265(b)(4) 
times $675 equals $270,000).

Second, in 2013, O.C.G.A. § 34-9-200(a)
(2) was added to create a 400-week cap on all 
medical benefits for all injuries occurring on 
or after July 1, 2013 that are not designated 
catastrophic. This year, O.C.G.A. § 34-9-200(a)
(3)(A) is being added to the statute. Subsection 
200(a)(3)(A) provides that, in non-catastrophic 
cases, certain medical treatment, care, services, 
and items prescribed by an authorized physician 
are not subject to the 400-week cap on medical 
benefits. In particular, “maintenance, repair, 
revision, replacement, or removal of” any of the 
following medical items is excluded from the 
400-week cap for non-catastrophic injuries: i) 
prosthetic device; ii) spinal cord stimulator or 
intrathecal pump device; or iii) durable medical 
equipment, orthotics, corrective eyeglasses, 
or hearing aids. To be excluded from the 400-
week cap on medical benefits, the medical items 
listed in subsection 200(a)(3)(B) must have been 
“originally furnished within 400 weeks of the 
date of injury or occupational disease”. The 
items must also be prescribed by “an authorized 
physician”. Additionally, a new subsection 
200(a)(3)(B) has been added to define the terms 
“durable medical equipment” and “prosthetic 
device”.

Third and last, SB 135 changes provisions 
regarding eligibility for appointment to the  
offices of Director Emeritus  
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(O.C.G.A. § 34-9-53) and Administrative Law 
Judge Emeritus (O.C.G.A. § 34-9-57). Essentially, 
the offices have been eliminated for future hires 
or appointments. However, individuals already 
eligible for these offices or individuals who are 
already in office as an administrative law judge 
or as a director of the board as of June 30, 2019 
remain eligible for appointment to the offices of 
Director Emeritus or Administrative Law Judge 
Emeritus upon satisfying the provisions outlined 
in O.C.G.A. §§ 34-9-53 and -57.

Senate Bill 135 passed unanimously and 
unchanged through both chambers, the Senate 
and the House of Representatives. The legislation 
has been signed by Governor Kemp and will 
become effective July 1, 2019.

PRO BONOon the go
Use Your Smartphone 
 to learn more about  
Pro Bono in Georgia

Access available cases. 
Find training and resource  

materials. 
Read news about Pro Bono.

http://probono.mymobisite.us
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The Intoxication Defense: Which Mountain 
Are You Climbing? With Analysis of the Court of Appeals’ Recent 
Decision in Lingo v. Early County Gin, Inc. 
By Josh Carroll, Buzzell, Welsh & Hill, LLP, jcarroll@bwhlegal.com

Many attorneys who represent employees 
have experienced the scenario where a client 
with a serious work injury presents to the office, 
signs a representation contract, and within a few 
days or weeks the attorney learns the employee 
reportedly tested positive for drugs or alcohol 
shortly after the accident. A few of us have been 
lucky enough to represent the forthright client, 
who actually mentions the positive drug screen 
at the initial consultation so as not to blind-side 
us with this news for the first time upon receipt 
of a WC-1 or WC-3 controverting the claim.

An employee’s attorney may initially feel 
misled, or even betrayed, by the employee when 
there is no mention of the positive drug screen by 
the employee during the client intake process. If 
this occurs, it is important for the practitioner to 
take a deep breath, set up a face-to-face meeting 
with the client, and set the file down for a day or 
two before making a rash decision to terminate 
representation. (Practice pointer: The face-to-face 
meeting is the time to confront the client with 
news about the positive drug or alcohol screen, 
not over the phone. Most likely, the client will 
know why the lawyer is calling the client in for a 
meeting.)

When faced with an intoxication defense an 
employee’s attorney may also feel like he or 
she is standing at the base of Mount Rainier 
(Elevation: 14,409’) with a seemingly impossible 
trek ahead. However, all hope is not lost for a 
successful claim. What is required is a thorough 
analysis of the law regarding drug and alcohol 
testing procedures, burdens of proof, and 
proximate cause of the injury.

I recently handled a claim where an employee 
was lifted 10-15 feet in the air on forks attached 
to a front-end loader. His task was to cut limbs 
off of trees with a chainsaw. The operator of 
the front-end loader hit the wrong lever and 
suddenly dumped the forks the employee was 

standing upon, causing him to fall to the ground 
below and sustain a low back injury. (Luckily, he 
had the wits to throw the chainsaw off to the side 
while falling!) The defense in the case was that 
the employee refused to submit to a post-accident 
drug screen. Initially, I was concerned about the 
alleged drug screen refusal. That is, until one of 
my older, wiser partners pointed out there was 
no real proximate cause link between alleged 
intoxication and the cause of the accident, which 
was the spontaneous release of the forks by the 
operator of the front-end loader. Intoxicated or 
not, gravity dictated the client’s inevitable fall to 
the ground. I had not taken enough time to fully 
analyze the context of the accident in relation to 
the asserted intoxication defense. That proved 
to be a strong enough argument to convince the 
employer/insurer to pay fair money to settle the 
claim.

In evaluating the relative strength of an 
asserted intoxication defense, the practitioner 
should first take care to understand the matters 
of proof and burden-shifting at stake. O.C.G.A. § 
34-9-17(b) states:

(b)  No compensation shall be allowed for an  
 injury or death due to intoxication   
 by alcohol or being under the influence  
 of marijuana or a controlled substance  
 except as may have been lawfully  
 prescribed by a physician for such  
 employee and taken in accordance with  
 such prescription:

 (1) If the amount of alcohol in the  
  employee’s blood within three  
  hours of the time of the alleged  
  accident, as shown by chemical  
  analysis of the employee’s blood,  
  urine, breath, or other bodily  
  substance, is 0.08 grams or greater,  
  there shall be a rebuttable    
  presumption that the accident and  
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  injury or death were caused by the  
  consumption of alcohol;

 (2) If any amount of marijuana  
  or a controlled substance as defined  
  in paragraph (4) of Code Section  
  16-13-21, Code Sections 16-13-25  
  through 16-13-29, Schedule I-V, or  
  21 C.F.R. Part 1308 is in the  
  employee’s blood within eight  
  hours of the time of the alleged  
  accident, as shown by chemical  
  analysis of the employee’s blood,  
  urine, breath, or other bodily  
  substance, there shall be a  
  rebuttable presumption that the  
  accident and injury or death were  
  caused by the ingestion of  
  marijuana or the controlled  
  substance; or

 (3) If the employee unjustifiably  
  refuses to submit to a reliable,  
  scientific test to be performed in  
  the manner set forth in Code  
  Section 34-9-415 to determine the  
  presence of alcohol, marijuana, or  
  a controlled substance in an  
  employee’s blood, urine, breath,  
  or other bodily substance, then  
  there shall be a rebuttable  
  presumption that the accident and  
  injury or death were caused by the  
  consumption of alcohol or the  
  ingestion of marijuana or a  
  controlled substance. 
 
O.C.G.A. § 34-9-17(b) (2018).

O.C.G.A. § 34-9-17(c) goes on to state: “With 
the exception of the rebuttable presumptions 
set forth above, the burden of proof shall 
be generally upon the party who claims an 
exemption or forfeiture under this Code section.” 

So, assuming all the elements of a 
compensable claim are otherwise met, the 
employer seeking to avail itself of an intoxication 
defense first bears the burden of proving that 
Subsection (1), (2), or (3) of O.C.G.A. § 34-
9-17(b) entitles the employer to a rebuttable 
presumption. If the employer meets this burden, 

the burden shifts to the employee to put up 
evidence that the intoxication was not the 
proximate cause of the accident. The Court of 
Appeals has held that a specific finding of fact 
must be made by the Board as to whether or not 
the employee’s injury was proximately caused by 
intoxication. Bloodworth v. Continental Ins. Co., 151 
Ga. App. 576, 260 S.E.2d 536 (1979).

However, as many old war-horse defense 
attorneys can likely attest, sometimes meeting 
the employer’s burden of proof in an intoxication 
defense can be like plotting a snowy winter’s trek 
up Mount Everest (Elevation: 20,029’). There are 
pitfalls along the way for even the most prepared 
of climbers. In the Court of Appeals’ recent 
decision in Lingo v. Early County Gin, Inc., 346 Ga. 
App. 92, 816 S.E.2d 54 (2018), one employer set 
out to summit Everest. One might surmise that 
an avalanche of case law ensued!

In Lingo, the employee was injured while 
sweeping up cotton near a loading dock. Id. at 93. 
As the employee was sweeping, he was facing 
the loading dock with his back turned to a truck 
that was backing up. Id. The employee did not 
see or hear the truck before it struck him from 
behind, crushing him against the loading dock. 
Id. The truck that backed into him did not have 
a functional back-up beeper. Id. Conflicting 
evidence was introduced as to whether or not the 
employee should have been able to hear the truck 
as it backed up. Id.

The employee was taken to a hospital and 
treated for severe internal injuries. Id. The 
employer requested a post-injury drug test 
from a lab tech it retained, and she went to the 
hospital to obtain a urine sample. Id. Because the 
employee was in the middle of surgery, the lab 
tech was not allowed in the operating room. Id. 
Accordingly, the lab tech told a nurse that a urine 
sample was needed and the nurse returned with 
a sample, which the lab tech bagged, sealed, and 
labeled. Id. The lab tech testified she had no first-
hand knowledge of who collected the sample or 
what protocols that person followed. Id. at 93-94. 
The sample was taken to a drug testing company,  
where an analysis revealed the presence of 
cannabinoid metabolites. Id. at 94.

The ALJ found that the employer failed to 
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meet its burden of proof necessary to avail 
itself of the rebuttable presumption set forth in 
O.C.G.A. § 34-9-17(b)(2); namely, the employer 
was unable to show who had obtained the 
sample as the lab tech did not observe the sample 
being procured and there was no testimony or 
other evidence establishing this initial link in 
the chain of custody. Id. at 95. Thus, absent the 
evidence of the allegedly positive urine sample, 
the ALJ found the employer was otherwise 
unable to carry its burden of proving the accident 
was caused by the employee’s use of marijuana. 
Id. Benefits were awarded. Id.

The employer appealed the ALJ’s decision to 
the Appellate Division (“AD”), which reversed 
the ALJ’s award. Id. In doing so, the AD relied 
upon chain of custody rulings from criminal 
cases, which held that any defect in the chain 
of custody went to the weight of the evidence 
rather than to its admissibility. Id. The AD found 
the urine sample “sufficiently reliable” because 
there was no real suggestion that the sample had 
been tampered with. Id. Thus, the AD allowed 
the employer to avail itself of the rebuttable 
presumption that the employee’s accident and 
injury were caused by the use of marijuana. Id. 
Further, the AD held that the employee failed to 
rebut this presumption on causation because of 
the conflicting evidence regarding whether or not 
he should have heard the truck as it was backing. 
Id. The employee appealed the AD’s award to the 
Superior Court, which affirmed under the “any 
evidence” standard of review. Id.

Upon appeal to the Court of Appeals, the 
employee asserted the Superior Court erred in 
affirming the AD’s ruling because the employer 
failed to satisfy the statutory prerequisites of 
O.C.G.A. § 34-9-415(d)(5) governing the 
collection of samples for employee drug screens. 
Id. The employee further asserted the court erred 
in allowing the employer to rely upon criminal 
cases concerning proof of chain of custody of 
samples collected in a workers’ compensation 
matter. Id.

On these counts, the Court of Appeals agreed 
with the employee. Id. The Court reminded us 
that it is guided by the purpose of the Workers’ 
Compensation Act, “which is to ‘alleviate the 

suffering of injured workers and their families 
by providing immediate and certain financial 
assistance, regardless of whether the injury 
resulted from the fault of the employer, as long 
as the injury arose out of and in the course of 
employment.’” Id. (citing Travelers Ins. Co. v. 
Southern Elec., 209 Ga. App. 718, 719, 434 S.E.2d 
507 (1993)). It further cited the Supreme Court 
of Georgia for the proposition, “that a liberal 
construction must be given to effectuate the 
humane purposes for which the [Workers’] 
Compensation Act was enacted.” Id. at 95-96 
(citing Schwartz v. Greenbaum, 236 Ga. 476, 477, 
224 S.E.2d 38 (1976)).

The Court then turned its attention to the 
manner in which tests referred to in O.C.G.A. § 
34- 9-17 must be performed. Invoking Georgia 
Supreme Court precedent, the Court stated:

 As a matter of statutory construction,  
 O.C.G.A. § 34-9-17(b)(3) incorporates  
 only the applicable drug testing  
 procedures of O.C.G.A. § 34-9-415,  
 and ...[the a]pplicability of the rebuttable  
 presumtion is, therefore, dependent  
 entirely upon compliance with the  
 procedural requirements for testing  
 established by O.C.G.A. § 34-9-415[.] ... [I] 
 f the drug test fails to comply with  
 procedures of O.C.G.A. § 34-9-415, the  
 employer will not be entitled to rely  
 upon the rebuttable presumption  
 authorized by O.C.G.A. § 34-9-17(b)(3).  

Id. at 96 (citing Georgia Self-Insurers Guaranty 
Trust Fund v. Thomas, 269 Ga. 560, 561, 501 S.E.2d 
818 (1998)).

 O.C.G.A. § 34-9-415(d) provides:
  All specimen collection and testing  

  under this Code section shall be  
  performed in accordance with the  
  following procedures: ... (5) A   
  specimen for a test may be taken or  
  collected by any of the following   
  persons: (A) A  
  physician, a physician assistant, a  
  registered professional nurse, a   
  licensed practical nurse, a nurse   
  practitioner, or a certified  
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  paramedic who is present at the  
  scene of an accident for the purpose  
  of rendering emergency medical  
  service or treatment; (B) A qualified  
  person certified or employed by a  
  laboratory certified by the National  
  Institute on Drug Abuse, the  
  College of American  
  Pathologists, or the Georgia  
  Department of Community Health;  
  (C) A qualified person certified or  
  employed by a collection  
  company[.]

O.C.G.A. § 34-9-415(d) (2018). 
 In analyzing the application of this Code 
Section, the Court recounted that the lab tech 
did not know who collected the urine specimen 
from the employee and there was no evidence 
of record to allow a fact-finder to deduce the 
identity of any such person. Id. at 96-97. The 
Court stated, “Because the specimen was taken 
while Lingo was in an operating room, it is 
reasonable to assume it was taken by a nurse, 
but assumptions based on speculation are not 
evidence.” Id. at 97. The employer failed to 
identify that a person authorized under O.C.G.A. 
§ 34-9-415(d) to collect the sample actually 
did so, and the Court held this was fatal to the 
employer’s ability to avail itself of the rebuttable 
presumption. Id.

Perhaps most importantly, in the context of 
this asserted statutory affirmative defense, the 
Court restated the following proposition, which 
is well-settled in Georgia law: “Because the 
Workers’ Compensation Act is in derogation 
of common law, its provisions must be strictly 
construed.” Id. (citing MARTA v. Bridges, 276 Ga. 
App. 220, 224, 623 S.E.2d 1 (2005).

The Court then turned its attention to the 
employee’s assertion that the superior court 
erred in applying chain of custody precedent 
from criminal case law, instead of analyzing 
whether the collection method utilized by the 
employer met the requirements of O.C.G.A. § 
34-9-415. The Court held the employee was not 
a criminal defendant, was not being prosecuted 
for marijuana use, and his employer was not 
required to prove his “guilt” beyond a reasonable 

doubt. Id. Instead, he was a worker whose claim 
must be evaluated within the context of the 
Workers’ Compensation Act. Id. 

The effect of the Court of Appeals’ ruling 
was to remand the case to the Board for further 
consideration of whether the employer satisfied 
its burden of proving that the employee’s 
accident and injury were proximately caused by 
marijuana use. Id. at 98.

Interestingly, it should be noted that Judge 
Bethel concurred fully and specially in this 
opinion. Judge Bethel concurred fully in the 
Court’s holding that the employer failed to 
satisfy statutory testing protocols required by 
O.C.G.A. § 34-9-415(d), and that the case should 
be remanded without reference to or reliance 
upon the rebuttable presumption in O.C.G.A. § 
34-9- 17(b)(2). Id. Accordingly, that portion of the 
Court of Appeals holding shall serve as binding 
precedent.

Judge Bethel’s special concurrence addressed 
the issue of whether the employer’s failure to 
follow the collection protocol should result in 
automatic exclusion of the evidence collected. Id. 
Judge Bethel asserted that although the testing 
protocols are a prerequisite to application of the 
rebuttable presumption, nothing in the case law 
suggests compliance with such procedure is a 
prerequisite for admissibility of the test results. 
Id. Judge Bethel reasoned that the failure to 
comply with such requirements should go to the 
weight such evidence should be given by the 
trier of fact. Id. at 99. The effect of this special 
concurrence is that the Court’s majority holding 
as to this particular issue does not become 
binding precedent.

One last note for practitioners to heed in this 
case is the presence of Footnote 2 in the majority 
opinion. Id. at 97. The majority states, in Footnote 
2: 
  We also note that Lingo’s expert  
  witness gave uncontradicted  
  testimony that the urine sample  
  taken from Lingo was  
  inadequate to assess the extent to  
  which  Lingo had marijuana in  
  his blood within eight hours of the  
  accident, as required by  
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  O.C.G.A. § 34-9-17(b)(2). In order to  
  avail itself of the rebuttable   
  presumption, the Employer must  
  demonstrate that one may infer  
  from the chemical test   
  performed that marijuana or any  
  other controlled substance was in  
  the employee’s blood during the  
  requisite period. In this case, the  
  Employer also failed to show that  
  one could infer that  marijuana  
  was in Lingo’s blood within eight  
  hours of the accident based upon  
  the results of the specific chemical  
  test given. This, too, is fatal to the  
  Employer’s ability to rely upon the  
  rebuttable presumption in  
  O.C.G.A. § 34-9-17(b)(2).

Id.
 This strict statutory interpretation presents 

an interesting quandry for employers obtaining 
post-accident urine samples from employees. 
The Court reasons that, without further proof of 
the presence of marijuana in the blood, a urine 
sample revealing the presence of cannabinoid 

metabolites is inadequate proof to trigger the 
rebuttable presumption. Both subsections (1) and 
(2) of O.C.G.A. § 34-9-17(b) refer to the “amount 
of [alcohol/marijuana or controlled substance]... 
in the employee’s blood...” as the reference point 
for triggering the rebuttable presumption. Has 
the Court of Appeals rendered urine testing 
inadequate to prove intoxication, absent a proven 
link between a positive urine test and drug or 
alcohol content in the blood? One would argue 
this appears to create binding precedent, as it 
constitutes secondary reasoning as to why the 
employer in the Lingo case may not rely upon the 
rebuttable presumption.

The Lingo case further illustrates the steep 
mountain employers must climb before 
successfully asserting an intoxication defense 
under the Georgia Workers’ Compensation 
Act. When representing an employee faced 
with an intoxication defense, it is prudent to 
remember which mountain you and your client 
are climbing. Mount Rainier does not seem as 
daunting once you recognize that your opponent 
may be climbing Mount Everest.

Stress, life challenges 
or substance abuse?

The Lawyer Assistance Program is a free 
program providing confidential assistance 
to Bar members whose personal problems 

may be interfering with their ability to 
practice law. 

LAP Confidential Hotline | 800-327-9631
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Georgia Court of Appeals Outlines 
and Then Affirms “Clearer Bright-Line 
Rule” Regarding the Intersection of the 
Scheduled Break Exception and the 
Ingress/Egress Rule
By Dustin S. Thompson/Chad E. Harris, Swift Currie McGhee & Hiers

In Frett v. State Farm Employee Workers’ 
Compensation, 348 Ga. App. 30 (2018), the Court 
of Appeals clarified whether the ingress and 
egress rule applies to the scheduled break 
exception. The ruling in Frett affects two 
components of analyzing whether an employee 
is in the course and scope of her employer at the 
time of a work accident. Generally, the scheduled 
break exception holds an employee is not in the 
course and scope of her employment while on a 
scheduled break given the employee is free to use 
the time as she chooses even if she remains on the 
employer’s premises. The ingress and egress rule 
indicates an employee remains in the course and 
scope of her employment for a reasonable period 
of time while the employee is on the employer’s 
premises preparing to begin or end work.

The Court of Appeals’ full bench heard the 
arguments in Frett v. State Farm Employee Workers’ 
Compensation. Frett was represented by Robert E. 
Bourne and Elliot J. Bourne of Bourne Law Firm 
and Nicholas D. Benzine of Benzine Law Group. 
State Farm was presented by Charles “Chad” 
E. Harris, IV of Swift, Currie, McGhee & Hiers. 
The Court of Appeals noted a clearer bright-line 
rule is needed regarding the application of the 
scheduled break exception and how it intersects 
with the ingress and egress rule. The Court of 
Appeals concluded the ingress and egress rule 
does not apply to the scheduled break exception. 
The Court of Appeals further disapproved its 
previous holdings to the contrary where it had 
extended the ingress and egress rule to cover 
cases where an employee was injured while 
leaving and returning from a regularly scheduled 
break.

In Frett, the Court of Appeals found the 
following undisputed facts. Frett worked as an 
insurance claims associate in State Farm’s leased 
suite in a shared office building. Frett had a 
mandatory, unpaid, 45-minute lunch break every 
work day. The lunch break was scheduled by an 
automated system which staggered the breaks 
to ensure adequate associates were available to 
handle calls. Each morning, Frett would log in 
for the day and assess her schedule, which would 
include the time of her lunch break. At the time 
of her scheduled lunch break, Frett would log out 
of the phone system, and she was free to do as 
she pleased on her break including an ability to 
leave the office. Frett was not expected or asked 
to work during her lunch breaks.

On the date of her accident, Frett logged out 
of the phone system at the assigned time and 
walked to the break room within State Farm’s 
suite to microwave the food she intended to 
eat for lunch. As Frett began to exit the break 
room to take her lunch outside the building, 
she slipped on water and fell. Frett was still 
inside the break room at the time of her fall. 
Frett thereafter pursued a claim for workers’ 
compensation benefits.

At the trial level, the Administrative Law 
Judge (“ALJ”) awarded Frett medical benefits 
and temporary total disability benefits relying 
upon the Court of Appeal’s decision in Rockwell 
v. Lockheed Martin Corp., 248 Ga. App. 73 (2001). 
In Rockwell, the Court of Appeals applied the 
ingress and egress rule to an employee departing 
for a scheduled lunch break and, as a result, 
awarded benefits. The Appellate Division 
reversed the ALJ’s award finding Frett’s injury 
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did not arise out of her employment because it 
occurred on a regularly scheduled break while 
Frett was pursuing a purely personal matter.

Within Judge Brown’s majority opinion, the 
Court of Appeals indicated the existence of a 
conflict in the case law regarding the intersection 
of the ingress/egress rule and the scheduled 
break exception. Based on the Court of Appeals’ 
rulings prior to Frett, an employee choosing to 
leave the employer’s premises during a regularly 
scheduled break who was injured while 
departing or returning from the break was found 
to have sustained injuries arising out of and in 
the course of employment. On the other hand, an 
employee choosing to remain on the employer’s 
premises during a regularly scheduled break and 
injured beginning or ending the break was found 
to have injuries which do not arise out of and in 
the course of employment.

Notably, the Court of Appeals indicated 
its decision in Rockwell and its predecessors 
improperly diluted the precedent set by the 
Georgia Supreme Court’s decision in Ocean Acc. 
and Guar. Corp. v. Farr, 180 Ga. 266 (1935), when 
the Supreme Court first established the lunch 
break exception to compensability. In Farr, an 
on-site employee was injured while walking 
down steps to the basement to eat his lunch 
during a break. The Supreme Court held the 
employee’s “preparation for lunch and his eating 
lunch was his individual affair,” and thus his 
injury “arose out of his individual pursuit and 
not out of his employment.” Accordingly, the 
Supreme Court denied the award of benefits in 
Farr.

Considering the conflict in case law and the 
inherent issues created by analyzing a worker’s 
subjective intent in such scenarios, the Court of 
Appeals fashioned a “clearer bright-line rule” 
specifying the ingress and egress rule does not 
cover cases in which the employee is injured 
while leaving or returning to work on a regularly 
scheduled break. The Court of Appeals further 
disapproved its decision in Rockwell and two of 
its predecessors, Travelers Ins. Co. v. Smith, 91 
Ga. App. 305 (1954) and Chandler v. Gen. Acc. 
Fire & Life Assur. Corp., 101 Ga. App. 597 (1960). 
Accordingly, the Court of Appeals affirmed the 

Appellate Division and Superior Court’s denial 
of Frett’s request for benefits.

Despite establishing the “clearer bright-line 
rule,” the Court of Appeals noted “any decision 
to apply the ingress and egress rule to the 
scheduled break exception should be made by 
our Supreme Court, particularly because the 
Supreme Court has never expressed its view on 
the ingress and egress rule generally.” Frett at 36. 
Following the Court of Appeal’s ruling, the Frett 
case was resolved, so the Supreme Court will not 
take it under consideration.

However, within a few months of the Frett 
decision, the Court of Appeals revisited its 
holding in Frett when issuing its opinion in 
Daniel v. Bremen-Bowdon Inv. Co., 2019 Ga. 
App. LEXIS 91. Daniel is represented by C. 
Jason Perkins and Meredith F. Thompson of 
Perkins Studdard. Bremen-Bowdon Inv. Co. is 
represented by Adam C. Grafton and Phillip 
B. Hairston of Bovis, Kyle, Burch & Medlin. In 
Daniel, the employee parked in a lot owned 
by the employer, requiring her to walk down 
a public sidewalk and cross a street to reach 
her employer’s place of business. Daniel was 
provided a regularly scheduled lunch break 
during which she was free to leave the workplace 
and pursue personal matters.

While on her regularly scheduled lunch break, 
Daniel was walking to her car to drive home for 
lunch when she tripped on the public sidewalk 
and was injured. Relying on the holding in Frett, 
the Court of Appeals affirmed the Appellate 
Division’s ruling that the claimant’s injury 
did not arise out of her employment because 
it occurred on a regularly scheduled lunch 
break. In reaching this decision, the Court of 
Appeals applied its ruling in Frett, where the 
bright-line rule was established that the ingress 
and egress rule does not extend to employee 
injuries occurring while leaving and returning to 
work for a regularly scheduled break. In Daniel 
and relying upon Frett, the Court of Appeals 
concluded the employee’s injury was not 
compensable under the Workers’ Compensation 
Act. 
     The Court of Appeals’ ruling in Daniel and 
reliance upon Frett affirms the bright-line rule 
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that the ingress/egress rule does not apply 
or extend coverage to accidents occurring on 
regularly scheduled breaks where the employer 
has no control over the employee’s activities 
for the time period of the break. Daniel has 
applied for certiorari of the Court of Appeals’ 
decision to the Georgia Supreme Court. At this 

time, it is unclear whether the Supreme Court 
of Georgia will take Daniel under consideration. 
Consequently, for now, the bright-line rule 
established in Frett continues to control and 
accidents occurring on regularly scheduled 
breaks are not compensable, regardless of 
whether the employee is ingressing or egressing.

The State Bar of Georgia has made 
lawyer wellness a priority this year. In 
addition to CLEs and other activities 
related to wellness, we’ve launched 
lawyerslivingwell.org. Visit the new site 
to view articles and resources related 
to wellness, and learn more about State 
Bar programs that help lawyers in their 
lives and practices. Be sure to check 
out the wellness partners and get 
discounts on gym memberships, fitness 
classes and more.

Learn more by visiting
www.lawyerslivingwell.org

www.lawyerslivingwell.org


